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vi ny 
AGRICULTURE DECISIONS 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. For 
the convenience of the public, rulings issued by the Department’s 
administrative law judges on the appeal of nonprocurement debarments and 
suspensions and selected court decisions concerning the Department’s 
regulatory programs are also included. The Department is required to publish 
its rules and regulations in the Federal Register and, therefore, they are not 
included in AGRICULTURE DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 


Parts, each of which is published every six months. Part One is organized by 
statute, and contains all decisions and orders other than those pertaining to 
the Packers and Stockyards Act and the Perishable Agricultural Commodities 
Act, which are contained in Parts Two and Three, respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 720-4443. 
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PACKERS AND STOCKYARDS ACT 


DISCIPLINARY DECISIONS 


In re: CEDAR VALE SALE BARN, INC., DOYLE HAWKINS and JERRY 
MULLINS. 

P. & S. Docket No. D-91-74. 

Decision and Order filed January 28, 1993. 


Unfair trade practice - Check kiting - Alter Ego - Registration suspension. 


Judge Paul Kane found respondent guilty of unfair trade practices involving check kiting in cattle 
purchases. Respondent, who was the corporate president, was responsible for the management, 
direction and control of a livestock market which was registered as a market agency under the 
Act. Although respondent and his employer were unwitting dupes in a check kiting scheme 
perpetrated on them, Judge Kane found that respondent’s assent was essential to the unlawful 
acts committed by a purported customer. Check kiting by a livestock market, even in its general 
account, is considered an unfair trade practice in violation of the Act, because it poses a threat 
to the rights of consignors to promptly receive payment for their cattle. Finding that 
Departmental precedent supports the imposition of sanctions on individuals who are not 
registrants, Judge Kane suspended respondent as a registrant under the Act for a period of one 
year. 


Julie Cook, for Complainant. 
Carl N. Kelly, Wichita, KS, for Respondent. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


This decision is promulgated pursuant to the Administrative 
Procedure Act, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended,’ 
and the Rules of Practice of the Department of Agriculture Governing Formal 
Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 1.130-.151 (1992). 

The Administrator of the Packers and Stockyards Administration by 
complaint filed August 30, 1991, alleges that Cedar Vale Sale Barn, Inc., 
hereinafter the "Sale Barn," under the direction and control of its then 
President and Manager, Mr. Doyle Hawkins, in concert with 
Mr. Jerry Mullins, who was a buyer and seller of cattle through the Sale Barn, 
pursued unfair practices in the establishment of inaccurate balances in the 
demand accounts of financial institutions. The Administrator’s complaint 
additionally alleges that Mr. Hawkins is the alter ego of the Sale Barn, and 
asserts that the acts of the Sale Barn, Mr. Hawkins and Mr. Mullins, resulted 
in a willful violation of section 312(a) of the Packers and Stockyards Act, Pub. 
L. 67-51, August 15, 1921, c.64, 42 Stat., 159, as amended, hereinafter the 
"Act"? These practices are alleged to have occurred in 1989 and 1990. By 
this complaint, the Administrator seeks to suspend the Sale Barn and the 
individual respondents as registrants under the Act, to assess civil penalties, 
and to prohibit the future performance of these allegedly illegal practices. By 
answer filed on September 30, 1991, the Sale Barn and Mr. Hawkins admit to 
several jurisdictional allegations, but deny the essential allegations of the 


‘Particular reference is made to 5 U.S.CA. §§ 554, 557 (West 1977 and Supp. 1992). 
(Unofficial codifications of statutes are cited herein.] 


77 U.S.CA. § 213(a) (West 1980 and Supp. 1992). 
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complaint. By answer filed October 9, 1991, Mr. Mullins admits to several 
jurisdictional allegations, but denies the essential allegations of the complaint. 

Thereafter, on January 16, 1992, a consent decision was issued with 
respect to Mr. Mullins and an order was entered. On April 29, 1992, a 
consent decision was issued with respect to the Sale Barn and an order was 
entered. Thus, this matter presently relates only to Mr. Hawkins.’ 

Pursuant to the motion of counsel, the public hearing was held on 
May 12, 1992, in Wichita, Kansas, before the undersigned. Subsequently, 
proposed findings and briefs were filed by counsel. To the extent indicated, 
they are adopted herein. All other proposed findings, conclusions and 
arguments are rejected as being irrelevant, or lacking legal or evidentiary 
bases. As used herein, "Tr." refers to the transcript of the public hearing. 
"CX" refers to the numbered exhibits offered by complaint counsel. Exhibits 
were not offered by counsel to Mr. Hawkins. 

The interests of the Department are represented by Julie Cook, Esq., 
Washington, D.C. The interests of Mr. Hawkins are represented by Carl N. 
Kelly, Esq., Wichita, Kansas. 

Upon consideration of all matters, of record, the following Findings 
of Fact are made and Conclusions of Law reached. As a result thereof, 
violations are found as alleged, and there is entered an order suspending 
Mr. Hawkins, from registration for a period of one year and imposing a cease 
and desist order. 


Statutes 


Mr. Hawkins is charged only with a single violation of the Act, which 
is as follows:* 


(a) It shall be unlawful for any stockyard 
owner, market agency, or dealer to engage in or use any 
unfair, unjustly discriminatory, or deceptive practice or 
device in connection with determining whether persons 
should be authorized to operate at the stockyards, or with 


3Complaint counsel have subsequently ceased the pursuit of civil penalties as an appropriate 
sanction. 


“7 U.S.C.A. § 213(a) (West 1980 and Supp. 1992). 





+7 U.S.CA. § 213(a) (West 1980 and Supp. 1992). 
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the receiving, marketing, buying, or selling on a commission 
basis or otherwise, feeding, watering, holding, delivery, 
shipment, weighing, or handling of livestock. 


Authority to impose the sanctions sought by complaint counsel is 
found in the following sections of the Act: 


(b) Whenever complaint is made to the 
Secretary by any person, or whenever the Secretary has 
reason to believe, that any stockyard owner, market agency, 
or dealer is violating the provisions of subsection (a) of this 
section, the Secretary after notice and full hearing may make 
an order that he shall cease and desist from continuing such 
violation to the extent that the Secretary finds that it does or 
will exist.° 


ese eee 


On and after July 12, 1943, the Secretary may 
require reasonable bonds from every market agency (as 
defined in this subchapter), every packer (as defined in 
subchapter II of this chapter) in connection with its livestock 
purchasing operations (except that those packers whose 
average annual purchases do not exceed $500,000 will be 
exempt from the provisions of this paragraph), and every 
other person operating as a dealer (as defined in this 
subchapter), under such rules and regulations as he may 
prescribe, to secure the performance of their obligations, and 
whenever, after due notice and hearing, the Secretary finds 
any registrant is insolvent or has violated any provisions of 
this chapter he may issue an order suspending such 
registrant for a reasonable specified period. Such order of 
suspension shall take effect within not less than five days, 
unless suspended or modified or set aside by the Secretary 
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or a court of competent jurisdiction. 
Findings of Fact 


1. Mr. Doyle Hawkins was, at all times relevant herein, 
President and Manager of Cedar Vale Sale Barn, Inc., which did business at 
P.O. Box 147, Cedar Vale, Kansas 67024. (CX 1) 

2. Mr. Hawkins joined twenty of his neighbors in 1989 as new 
investors in the purchase of all of the outstanding capital stock of the Sale 
Barn from previous owners. Mr. Hawkins invested $10,000.00 in return for 
7.4% of the Sale Barn’s capital stock. Thereafter, he was elected a Director 
and employed as President. (CX 2) 


3 At all times relevant herein, the Sale Barn was a registrant 
as a market agency with the Department of Agriculture. (CX 2) 
4, Mr. Hawkins has not applied to become a registrant, and has 


never been registered, as a market agency with the United States Department 
of Agriculture. (Tr. 104) 

- § As a result of the actions of Mr. Jerry Mullins of Ponca City, 
Oklahoma, who utilized a trade name of C & J Cattle Company, the Sale 
Barn’s financial structure was ruined and, according to the testimony of 
Coral Magnus, the owner of 3.7% of the Sale Barn’s capital stock, CX 2, who 
had been employed as the corporate Secretary and Bookkeeper from 1987, it 
ceased operations in 1991. (Tr. 79) 

6. However, the Sale Barn’s demise occurred in 1990, for as of 
May 24, 1990, the general checking account of the Sale Barn at the Chisholm 
Trail State Bank, Wichita, Kansas, was at a negative $356,374.94. (Tr. 71; CX 
44, p. 14). This was a loss taken by the Chisholm Trail State Bank. (Tr. 75) 

vP The Department’s investigating auditor, Mr. Terry Platz 
described (Tr. 31), the process by which checks, written by Mrs. Magnus on 
the Sale Barn’s general account at the Chisholm Trail State Bank, were 
tendered to C & J Cattle Company. Mrs. Magnus then believed C & J Cattle 
Company to be a partnership. These checks entered the flow of interstate 
banking commerce for the stated purpose of purchasing cattle which, by 
related transactions, were immediately sold to Mr. Jerry Mullins, who then 
tendered his checks in payment for these purchases. The record details thirty- 
five groups of transactions which occurred between November 21, 1989, and 


°7 U.S.CA. § 204 (West 1980 and Supp. 1992). 
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May 15, 1990. During this period Mrs. Magnus wrote checks requiring 
payments totaling more than $17,000,000 and Mr. Jerry Mullins wrote checks 
requiring payments also totaling more than $17,000,000. (CX 3) Ina 
particular instance, Mrs. Magnus wrote three checks to C&J Cattle 
Company on May 8, 1990, for the stated purchase of 739 head of cattle. 
These checks were in the amount of $123,614.39 (CX 35, p. 2), $186,311.67 
(CX 35, p. 3) and $94,036.13 (CX 35, p. 4), totaling $403,962.19. To this 
amount was added $500.00 as a buyer’s commission (CX 35, p. 1), for a total 
of $404,462.19. On May 7, 1992, and May 8, 1992, Mr. Mullins wrote two 
checks in the amounts of $217,093.14 (CX 35, p. 6) and $187,369.05 (CX 35, 
p. 7) for a total of $404,462.19. The three checks Mrs. Magnus drew on 
Chisholm Trail State Bank on May 8, 1990, were deposited in the account of 
C & J Cattle Co. at the Community Bank of Shidler, Oklahoma, on May 8, 
1990 and May 9, 1990, but not paid by the Chisholm Trail State Bank, 
Wichita, Kansas, until May 10, 1990. The two checks Mr. Mullins issued on 
May 7, 1990 and May 8, 1990, which were initially unpaid as being 
unsupported by sufficient funds, were paid by the Community Bank of Shidler, 
Oklahoma, on May 10, 1990, even though the funds represented by these two 
checks, $404,462.19, were recorded as being deposited in the Sale Barn’s 
account at Chisholm Trail State Bank on May 9, 1990. (CX 44, p. 22) Hence, 
for purposes of these transactions the balances in the Sale Barn’s account at 
Chisholm Trail State Bank were supported only by deposits made of checks 
issued by Mr. Jerry Mullins on the account of C & J Cattle Company, and the 
balances in the account of C & J Cattle Company at the Community Bank of 
Shidler, Oklahoma, were supported only by deposits made of checks issued by 
Mrs. Magnus. 

8. As a result of these thirty-five transactions, the account of 
Mr. Jerry Mullins at the Community Bank of Shidler, Oklahoma, was 
preserved from an overdraft position, except on April 25, 1990, by deposit into 
that account of funds demanded by checks issued by Mrs. Magnus. The one 
occasion that Mr. Jerry Mullins’ account at the Community Bank was 
overdrawn occurred on April 25, 1990, in the amount of $77,205.91. (CX 39, 
p. 9) On May 17, 1990, Mr. Jerry Mullins’ account at this bank was in 
balance at $0.00. (CX 39, p. 10) 

9. As a result of these thirty-five transactions, the account of the 
Sale Barn at the Chisholm Trail State Bank, Wichita, Kansas, was preserved 
from an overdraft position, except on January 11, 1990, January 12, 1990 and 
continuously after May 24, 1990, by deposit into that account of funds 
demanded by checks issued by Mr. Jerry Mullins. Cedar Vale’s account at the 
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Chisholm Trail State Bank, Wichita, Kansas, was overdrawn on January 11, 
1990, in the amount of $19,905.37, on January 12, 1990, in the amount of 
$55,531.81 and on May 24, 1990, in the amount of $356,374.94, a status that 
was never reversed. (CX 3; CX 42, pp. 3, 11; CX 44, pp. 10, 24) On May 31, 
1992, Cedar Vale’s account at this bank was overdrawn in the amount of 
$356,416.12. (CX 42, p. 11; CX 44, p. 24) 

10. The buyers’ invoices of the Sale Barn reveal that the 
transactions with Mr. Jerry Mullins involved more than 32,600 head of cattle 
between November 21, 1989, and May 15, 1990. (CX 3) Mr. Jerry Mullins 
is the only person who knows if these cattle actually existed. (Tr. 73) 
Mr. Jerry Mullins failed to appear and testify pursuant to a subpoena which 
required his attendance at the hearing of May 12, 1992, in Wichita, Kansas. 

11. Mr. Hawkins and Mrs. Magnus were unwitting dupes in the 
scheme of Mr. Jerry Mullins. (Tr. 81, 86, 89, 91, 92, 94, 95) Mr. Hawkins 
was not called to testify at the hearing of May 12, 1992 in Wichita, Kansas. 

12. Although Mrs. Magnus advised Mr. Hawkins that there was 
nothing illegal to the purchase of off-site cattle from C & J Cattle Company 
and the then immediate sale of the same cattle to Mr. Jerry Mullins, Tr. 87, 
92, and although Mr. Hawkins did not sign any of the checks, Mr. Hawkins’ 
assent, as President of the Sale Barn, to these transactions was essential. (Tr. 
81, 89) 

13. Cedar Vale operated as a bonded market, open to the public, 
for the sale and purchase, by consignment of livestock. (CX 1) Any financial 
impairment to the ability of a livestock market to assure payment to 
consignors is considered by officials of the Packers and Stockyards 
Administration to be a serious violation of the trust which consignors should 
expect. Check kiting, by the Sale Barn, even in its general account, was a 
threat to the financial security of livestock consignors. (Tr. 100) 

14. The record does not contain analyses by the Packers and 
Stockyards Administration of the relationship of the Sale Barn’s current assets 
to its current liabilities at any time during the progress of the check-kiting 
scheme. Further, the record does not disclose any transfer from the Sale 
Barn’s custodial account of funds held in trust for its consignors to the Sale 
Barn’s general account. 


Discussion 


The statute proscribes certain activities at the nation’s stockyards and 
markets, it being ". . . unlawful for. . . any market agency or dealer to engage 











552 PACKERS AND STOCKYARDS ACT 





in or use any unfair ... or deceptive practice ..."’ This statute has been 


described as being "... very broad and comprehensive." 
Donahue Bros., Inc., 59 F.2d 1019, 1022 (8th Cir. 1932). 


United States v. 


In Chatham Area Auction Cooperative, Inc., and Harold Gilbert 49 
Agric. Dec. 1043, 1057 (1990), the Department’s Judicial Officer notes that: 





77 US.CA. § 213(a) (West 1980 and Supp. 1992). 


The Act of 1921 was substantially amended in 1957. 
The House Report’ which advanced this legislation advised: 


The primary purpose of this Act is to 
assure fair competition and fair trade 
practices in livestock marketing and in the 
meatpacking industry. The objective is to 
safeguard farmers and ranchers against 
receiving less than the true market value of 
their livestock .... 


Those who provide stockyard services pursuant to 
the Act are considered to be "public utilities.". Denver Union 
Stock Yard Co. v. Producers Livestock Marketing Association, 
356 U.S. 282, 78 S. Ct. 738, 2 L.Ed.2d 771 (1958). As such 
a high regard for the public must be displayed by those who 
have posted their stockyards under the  Secretary’s 
regulations established pursuant to the Act (7 U.S.CA. § 
203). Further, those who have posted performance bonds 
pursuant to the Act (7 U.S.C.A. § 204) have assured the 
public that business will be conducted on a level field and 
"...on the square... ."“/ Asa result, those who engage in 
the business of receiving livestock for sale on a commission 
basis to others, must operate as a fiduciary, Glover Livestock 
Commission Co. v. Hardin, 454 F.2d 109 (8th Cir. 1972) rev’d 
on other grounds, 411 U.S. 182, 93 S. Ct. 1455, 36 L.Ed.2d 
142, rehearing denied 412 U.S. 933, safeguarding consignors 
from the receipt of less than the true market value upon the 
transfer of title to their property. Bosma v. U.S. Dep’t of 
Agriculture, 754 F.2d 804 (9th Cir. 1984). 
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13/ HR. Rep. No. 1048, 85th Cong., 1st Sess. at 1 (1957). 


14/ This was one description of the effect that the Act 
was to obtain in the meat packing industry. See 61 
Cong. Rec. H1868 (daily ed. May 27, 1921) 
(Statement of Rep. Voight). 


Since the Act’s purpose is to assure that consignors of cattle at the 
nation’s auction markets receive true and full market value for their property, 
it has been determined, that check kiting, also known as check exchanging, or 
as a manipulation of uncollected funds, is a practice inimical to the safety of 
the channels of commerce by which important sources of protein are delivered 
to consumers. Further, this practice has been specifically determined to be 
an unlawful practice violative of the Act. 

In a previous case, Blackfoot Livestock Commission Co., 45 Agric. 
Dec. 590, 622 (1986), aff'd Blackfoot Livestock Com’n. v. Dept. of Agr., 810 
F.2d 916 (9th Cir. 1987), the respondent: 


... engaged in a check exchange or kiting scheme 
with Uinta which enabled Blackfoot to create an artificial 
balance in its account by relying on the "float" or the time 
necessary for the checks and drafts to move through banking 
channels. The artificial balance gives Blackfoot the potential 
to buy more livestock then it would be able to if it had to 
have the funds already available in the account. 


The Act is applicable to the check-kiting activity of a market agency 
when such is pursued in connection with the livestock business.* 

Respondent in the Blackfoot case utilized its general account’ in the 
furtherance of its check-kiting scheme. So too in this matter, the Sale Barn’s 
general account (Findings 6, 7,8) was the means by which "paper" was 
exchanged with Mr. Mullins. (Finding 7) The general accounts of market 
agencies, are distinguished by the Department’s regulations at 9 C.F.R. § 


"Id. at 632. 


Id. at 624, n. 7. 
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201.42(b) (1992) from the custodial accounts used to pay consignors. General 
accounts are elements of the solvency which must be displayed by market 
agencies.” Specifically, general accounts are cash assets. General accounts 
support the liabilities of the Department’s registrants." (See CX 2, p. 2, § 
4, item lb) The Department has based its evaluation of the solvency of 
stockyard registrants on a current test for many years. Southern Buyers, Inc., 
14 Agric. Dec. 811 (1955). This test has been identified as a valid measure of 
the ability of registrants to obtain compliance with the Act. Bowman v. United 
States Department Agriculture, 363 F.2d 81, 85 (Sth Cir. 1966). And, since the 
Act is designed to stop practices before actual losses are visited upon 
consignors to livestock markets, Daniels v. United States, 242 F.2d 39, 42 (7th 
Cir. 1957), cert. denied, 354 U.S. 939, reh’g denied, 355 U.S. 852, and since 
prompt payment must be made to consignors, registrants must be solvent at 
all times. 

In this matter, evidence was not presented regarding the Sale Barn’s 
solvency. (Finding 14) However, the Department’s enunciator of policy, 
Mr. Paulsen, testified that check kiting is considered to be unfair and 
deceptive as it poses a threat to the rights of consignors to promptly receive 
payment for their cattle. (Finding 13) This is sufficient to identify a violation 
of the Act. 


Sanction 


Authorization to enter the cease and desist portion of the order 
requested by complaint counsel is found in the Act at 7 U.S.C.A. § 213(b) 
(West 1980 and Supp. 1992) and authorization to enter the suspension portion 
of the order is found at 7 U.S.C.A. § 204 (West 1980 and Supp. 1992). 

However, the Administrative Procedure Act requires at 5 U.S.C.A. 
§ 558(c) (West 1977 and Supp. 1992) that: 


. .. Except in cases of willfulness or those in which public 
health, interest, or safety requires otherwise, the withdrawal, 


suspension, revocation, or annulment of a license is lawful 
only if, before the institution of agency proceedings therefor, 


7 U.S.CA. § 204 (West 1980 and Supp. 1992). 


"9 CFR. § 203.10 (1992). 
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the licensee has been given-- 


(1) notice by the agency in 
writing of the facts or conduct which may 
warrant the action; and 


(2) opportunity to 
demonstrate or achieve compliance with all 
lawful requirements. 


Complaint counsel urge the legal conclusion that Mr. Hawkins wilfully 
violated the Act, as there is no evidence suggesting that the Sale Barn was 
warned that its check-kiting scheme was perceived to be violative of the law, 
nor is there evidence that the Sale Barn was given an opportunity to correct 
a perceived deficiency. The willfulness addressed by complaint counsel is not 
that based on either demeanor or intent. It is that based on deed. 

In this matter, Mr. Hawkins, as President of the Sale Barn acceded 
to a proposal advanced by a purported customer, Mr. Mullins. The evidence 
reveals that assent, expressed but once in November, 1989, Tr. 89, 91, is 
sufficient under the precedent favored by the Department to constitute a 
willful violation of the Act, even though Mr. Hawkins never signed a single 
check in furtherance of Mr. Mullins’ proposal. In Goodman v. Benson, 286, 
F.2d 896, 900 (7th Cir. 1961), it was determined that: 


",..if a person 1) intentionally does an Act which is 
prohibited, - irrespective of evil motive or reliance on 
erroneous advice, or 2) acts with careless disregard of 
statutory requirements, the violation is willful.2/ (Footnote 
omitted.) 


See also Mattes v. U.S., 721 F.2d 1125, 1129 (7th Cir. 1983) and 
Samuel Esposito, 38 Agric. Dec. 613, 663-665 (1975). While Capital Produce 
Inc. v. U.S., 930 F.2d 1077 (4th Cir. 1991), Hutto Stockyard, Inc. v. U.S.DA., 
903 F.2d 299 (4th Cir. 1990), and Capital Packing Co. v. U.S., 350 F.2d 67 
(10th Cir. 1965), have advanced less stringent definitions of "willful" such will 
not here be followed. 

Complaint counsel further urges that Mr. Hawkins, as a stockholder 
and officer of a corporate registrant, bear the sanction imposed. Counsel’s 
position is adopted as it rests upon Bruhn’s Freezer Meats v. United States 
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Department of Agr., 438 F.2d 1332, 1343 (8th Cir. 1971) which held that 
individual respondents may be punished for the activities of a corporation, 
with the following support: 


. . . The law is well settled that the “corporate entity may be 
disregarded when the failure to do so would enable the 
corporate device to be used to circumvent a statute." 
Schenley Distillers Corp. v. United States, 326 U.S. 432, 437, 
66 S.Ct. 247, 90 L.Ed. 181 (1945); United States v. Lehigh 
Valley R. R., 220 U.S. 257, 259, 31 S.Ct. 387, 55 L.Ed. 458 
(1911); Kavanaugh v. Ford Motor Co., 353 F.2d 710, 717 (7th 
Cir. 1965); Joseph A. Kaplan & Sons, Inc. v. F. T. C., 121 
U.S. App. D.C. 1, 347 F.2d 785, 787 n. 4 (1965). See also 1 
W. Fletcher, Cyclopedia of the Law of Private Corporations 
§ 45 (1963). Manipulation of corporations was considered 
by Congress at the time of the enactment of the Packers and 
Stockyards Act and the bill was passed in light of the 
conviction that skillful manipulation of corporate 
organizations should not result in evasion of the Act. H.R. 
Rep. No. 77, supra. 


See, also, Dale Van Wyk and Van’s Livestock, Inc. v. Bergland, 570 F.2d 701, 
705 (8th Cir. 1978), Sebastopol Meat Company v. Secretary of Agriculture, 440 
F.2d 983, 985 (9th Cir. 1971) and Stull Meats, Inc., et al., 49 Agric. Dec. 309, 
328 (P&S Dkt. No. 6669) (February 15, 1990). 

Further, the Department espouses precedent to impose sanctions on 
individuals who were not registrants or licensees in Jerome A. Johnson and 
Laura Johnson, 51 Agric. Dec. 209 (AWA Dkt. No. 91-18) (June 3, 1992) and 
in Chatham Area Auction, Cooperative, Inc., and Harold Gilbert, 49 Agric. Dec. 
1043 (P&S Dkt. No. 88-88) (October 31, 1989). 

Sanctions are the Department’s tools for policing the nation’s cattle 
industries. They are the means by which ranchers and farmers are assured of 
fair dealing with those who buy and sell their products. And, considering the 
magnitude of these industries, the Department seeks voluntary compliance 
with the Act, but has long done so by the imposition of stiff sanctions upon 
the discovery of malfeasors. (Tr. 101). See, for example, Braxton McLinden 
Worsley, 33 Agric. Dec. 1547, 1556-1571 (P&S Dkt. No. 4716) (November 12, 
1974). As has been point out, sanctions are authorized by the Act and the 
Secretary is the recognized delineator of penalties levied upon violators. Butz 
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v. Glover Livestock Commission Company, Inc., 411 U.S. 182, 188-189, 93 S. 
Ct. 1455, 1459, 36 L.Ed.2d 142, 148 (1973). 

Alternative jurisdiction lies in the Eighth Circuit Court of Appeals to 
any appeal which may be raised to the final order herein.’* That court is 
familiar with,.and has affirmed decisions condemning check kiting and check 
kiting affecting the purchase of livestock. Check kiting was identified as a 
commercial practice achieved under false pretenses and described, as follows, 
in Fidelity and Casualty Co. of N.Y v. Bank of Altenburg, 216 F.2d 294, 303-304 
(8th Cir. 1954), cert. denied, 348 U.S. 952, (1955): 


Check kiting, .... [i]nvolves a series of acts which 
together constitute a scheme, a studied device, false 
pretenses built upon a series of false representations 
designed to lull the banks involved into a feeling of 
confidence and security. 


Check kiting involving the livestock industry was described in First Nat. Bank 
of Sikeston v. Transamerica Ins. Co., 514 F.2d 981, 983 (8th Cir. 1975) as 
follows: 


The three bank arrangement effected a float: a 
system whereby Gibson Livestock had the use of hundreds 
of thousands of dollars for short periods without having to 
pay interest. The cattle company was thus able to buy cattle, 
resell them quickly, and pay for them with the money 
realized from their sale. 


Conclusion 


Based upon the preceding, respondent, Mr. Doyle Hawkins, as the 
former President and Manager of Cedar Vale Sale Barn, Inc. is found to have 
violated 7 U.S.C.A. § 213(a) (West 1980 and Supp. 1992) in 1989 and 1990 in 
the furtherance of the check-kiting scheme proposed by Mr. Jerry Mullins. 
Accordingly, the following order is entered. 


228 U.S.CA. § 2342(2) (West: 1978 and Supp. 1992). 
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Order 


Respondent Doyle Hawkins, his agents an employees, directly or 
through any corporate device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from exchanging checks 
with any person for the purpose or with the effect of concealing the true 
amount of funds available in any checking or other bank account, or of 
creating a false “float” or balance in any such account. 

Respondent Doyle Hawkins is suspended as a registrant under the 
Act for a period of one year. 

Pursuant to the Rules of Practice governing proceedings under the 
Act, this Decision and Order shall become final without further procedure 
thirty-five days after service hereon unless appealed to the Judicial Officer by 
a party to the proceeding within thirty days after service, as provided in 
section 1.142 and 1.145 of the Rules of Practice (7 C.F.R. §§ 1.142 and 1.145). 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Copies of this Decision and Order shall be served upon Respondents 
and Counsel. 

[This Decision and Order became final March 12, 1993.-Editor] 


In re: FOWLER LIVESTOCK AUCTION, INC., MONTE DOWNARE, 
CHRIS P. DOWNARE AND CHERI DOWNARE. 

P. & S. Docket No. D-92-21. 

Decision and Order filed February 26, 1993. 


Unfair and deceptive trade practice - Improper management of custodial account - Alter ego - 
Willful violation - Registration suspension - APA. 


Corporate officers and owners were responsible for the management, direction and control of 
corporate respondent, a posted stockyard, operating and registered as a market agency subject 
to the Act. Audits revealed shortages in respondents’ custodial account for consignors’ proceeds 
which were caused by respondents failure to reimburse the account for uncollected proceeds 
from the sale of livestock and failure to reimburse for purchases made by the corporation and 
its owner and officers. Respondents did not meet their custodial account obligation by activating 
financial devices appropriate to the maintenance of at least neutral balances in that account. 
The fact that no checks were dishonored as not being supported by sufficient funds is irrelevant. 
Registration suspension was proper under the APA because the violations were willful and 
respondents had received prior warnings informing them of the regulatory requirements. 
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Kimberly D. Hart, Esq., for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Initial Decision and Order 


This decision is promulgated pursuant to the Administrative 
Procedure Act, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended, 
Pub. L. 95-251, March 27, 1978, 92 Stat. 183,' and the Rules of Practice of the 
Department of Agriculture Governing Formal Adjudicatory Administrative 
Proceedings, 7 C.F.R. §§ 1.130-.151 (1992). 

The Acting Administrator of the Packers and Stockyards 
Administration by complaint filed December 30, 1991, alleges that Fowler 
Livestock Auction, Inc., under the direction, management and control of its 
owners and officers, Monte Downare, Chris P. Downare and Cheri Downare, 
failed to properly maintain and use its "Custodial Account for Shippers’ 
Proceeds," in willful violation of sections 307 and 312(a) of the Packers and 
Stockyards Act,? as amended and section 201.42 of the Department’s 
regulations relating thereto, 9 C.F.R. § 201.42 (1992) ("Regulations"). The 
complaint further alleges that deficiencies in the custodial account, on three 
dates, May 31, 1991, June 28, 1991, and July 16, 1991, were due both to the 
failure of respondents to deposit in the custodial account, within the time 
prescribed by regulation, an amount equal to the proceeds receivable from the 
sale of consigned livestock, and to the failure of respondents to timely 
reimburse the custodial account for purchases made by the corporation and 
its owners and officers. The Acting Administrator seeks to suspend the 
respondents as registrants under the Act. By answer filed January 21, 1992, 
respondents deny the essential allegations of the complaint. 

An oral hearing was held on July 23, 1992, in Pueblo, Colorado, 
before the undersigned. Subsequently, proposed findings of fact, conclusions 
of law and a brief were field by complaint counsel. Respondents did not 
respond to the opportunity to file proposed findings and conclusions. Instead, 
respondents by letter dated November 10, 1992, advised that they had sold the 
corporate respondent to Talburt E. Allenbough who appears to be doing 


15 U.S.CA. §§ 554, 557 (West 1977 and Supp. 1992) [Unofficial codifications of statutes are 
cited herein]. 


27 U.S.C.A. $§ 208, 213(a) (West 1980 and Supp. 1992). 
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business as Fowler Livestock Commission, Inc. It is asserted that this later 
agency employs Chris P. Downare as an auctioneer and Cheri Downare as a 
bookkeeper. Respondents disclaim ownership interests in Fowler Livestock 
Commission, Inc. Without support, respondents thereafter request the 
dismissal of the complaint herein, which request is considered but denied 
upon findings of facts and conclusions that violations occurred and upon the 
entry of a remedial order. To the extent indicated, complaint counsel’s 
proposals are adopted herein. All other proposed findings, conclusions and 
arguments are rejected as being irrelevant, or lacking legal or evidentiary 
bases. As used herein, "Tr." refers to the transcript of the public hearing. 
"CX" refers to ‘the numbered exhibits offered by complaint counsel. "RX" 
refers to the numbered exhibits offered by respondents. The interests of the 
Department are represented by Kimberly D. Hart, Esq., Washington, D.C. 
Respondents appear pro se. 

Upon consideration of all matters of record, the following Findings 
of Fact are made and Conclusions of Law are reached. As a result thereof, 
violations are found as alleged and complaint counsel’s proposed order is 
entered to the extent violations are found to exist. 


Statutory and Regulatory Provisions 
The following statutory provisions are applicable to this case: 


[T]he Secretary may require reasonable bonds from every 
market agency (as defined in this subchapter), every packer 
(as defined in subchapter II of this chapter) in connection 
with its livestock purchasing operations (except that those 
packers whose average annual purchases do not exceed 
$500,000 will be exempt from the provisions of this 
paragraph), and every other person operating as a dealer (as 
defined in this subchapter), under such rules and regulations 
as he may prescribe, to secure the performance of their 
obligations, and whenever, after due notice and hearing, the 
Secretary finds any registrant is insolvent or has violated any 
provisions of this chapter he may issue an order suspending 
such registrant for a reasonable specified period. Such order 
of suspension shall take effect within not less than five days, 
unless suspended or modified or set aside by the Secretary 
or a court of competent jurisdiction. If the Secretary finds 
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any packer is insolvent, he may after notice and hearing issue 
an ordcr under the provisions of section 193 of this title 
requiring such packer to cease and desist from purchasing 
livestock while insolvent, or while insolvent purchasing 
livestock except under such conditions as the Secretary may 
prescribe to effectuate the purposes of this chapter.’ 


(a) It shall be the duty of every stockyard 
owner and market agency to establish, observe, and enforce 
just, reasonable, and nondiscriminatory regulations and 
practices in respect to the furnishing of stockyard services, 
and every unjust, unreasonable, or discriminatory regulation 
or practice is prohibited and declared to be unlawful. 


(b) It shall be the responsibility and right of 
every stockyard owner to manage and regulate his stockyard 
in a just, reasonable, and nondiscriminatory manner, to 
prescribe rules and regulations and to require those persons 
engaging in or attempting to engage in the purchase, sale, or 
solicitation of livestock at such stockyard to conduct their 
operations in a manner which will foster, preserve, or insure 
an efficient, competitive public market. Such rules and 
regulations shall not prevent a registered market agency or 
dealer from rendering service on other markets or in 
occasional and incidental off-market transactions.‘ 


Further; 


(a) It shall be unlawful for any stockyard 
owner, market agency, or dealer to engage in or use any 
unfair, unjustly discriminatory, or deceptive practice or 
device in connection with determining whether persons 
should be authorized to operate at the stockyards, or with 
the receiving, marketing, buying, or selling on a commission 


37 U.S.C.A. § 204 (West 1980 and Supp. 1992). 


“7 U.S.C.A. § 208 (West 1980 and Supp. 1992). 








57 U.S.CA. § 213 (West 1980 and Supp. 1992). 
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basis or otherwise, feeding, watering, holding, delivery, 
shipment, weighing, or handling of livestock. 


(b) Whenever complaint is made to the 
Secretary, by any person, or whenever the Secretary has 
reason to believe, that any stockyard owner, market agency, 
or dealer is violating the provisions of subsection (a) of this 
section, the Secretary after notice and full hearing may make 
an order that he shall cease and desist from continuing such 
violation to the extent that the Secretary finds that it does or 
will exist. The Secretary may also assess a civil penalty of 
not more than $10,000 for each such violation. . . 5 


The following regulatory provisions are applicable to this case: 


(a) Payments for livestock are trust funds. Each 
payment that a livestock buyer makes to a market agency 
selling on commission is a trust fund. Funds deposited in 
custodial accounts are also trust funds. 


(b) Custodial accounts for shippers’ proceeds. 
Every market agency engaged in selling livestock on a 
commission or agency basis shall establish and maintain a 
separate bank account designated as "Custodial Account for 
Shippers’ Proceeds," or some similar identifying designation, 
to disclose that the depositor is acting as a fiduciary and that 
the funds in the account are trust funds. 


(c) Deposits in custodial accounts. The market 
agency shall deposit in its custodial account before the close 
of the next business banking day (the next day on which 
banks are customarily open for business whether or not the 
market agency does business on that day) after livestock is 
sold (1) the proceeds from the sale of livestock that have 
been collected, and (2) an amount equal to the proceeds 
receivable from the sale of livestock that are due from 
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(i) the market agency, (ii) any owner, officer, or employee of 
the market agency, and (iii) any buyer to whom the market 
agency has extended credit. The market agency shall 
thereafter deposit in the custodial account all proceeds 
collected until the account has been reimburse in full, and 
shall, before the close of the seventh day following the sale 
of livestock, deposit an amount equal to all the remaining 
proceeds receivable whether or not the proceeds have been 
collected by the market agency. 


(d) Withdrawals from custodial accounts. The 
custodial account for shippers’ proceeds shall be drawn on 
only for payment of (1) the net proceeds to the consignor or 
shipper, or to any person that the market agency knows is 
entitled to payment, (2) to pay lawful charges against the 
consignment of livestock which the market agency shall, in 
its capacity as agent, be required to pay, and (3) to obtain 
any sums due the market agency as compensation for its 
services. 


(e) Accounts and records. Each market agency 
shall keep such accounts and records as will disclose at all 
times the handling of funds in such custodial accounts for 
shippers’ proceeds. Accounts and records must at all times 
disclose the name of the consignors and the amount due and 
payable to each from funds in the custodial account for 
shippers’ proceeds. 


(f) Insured banks. Such custodial accounts for 
shippers’ proceeds must be established and maintained in 
banks whose deposits are insured by the Federal Deposit 
Insurance Corporation. 


(g) Certificates of deposit and/or savings 
accounts. Funds in a custodial account for shippers’ 
proceeds may be maintained in an interest-bearing savings 
account and/or invested in one or more certificates of 
deposit, to the extent that such deposit or investment does 
not impair the ability of the market agency to meet its 
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obligations to its consignors. The savings account must be 
properly designated as a party of the custodial account of the 
market agency in its fiduciary capacity as trustee of the 
custodial funds and maintained in the same bank as the 
custodial account. . . .° 


Findings of Fact 


i. Respondent Fowler Livestock Auction, Inc., (Fowler) is a 
corporation organized and existing under the laws of the State of Colorado. 
Its mailing address is 2260 Highway 50 West, Fowler, Colorado 81039. 

2 Respondent Fowler, at all times material herein, was: 

(a) Engaged in the business of conducting and operating 
the Fowler Livestock Auction, Inc., stockyard, a posted stockyard under the 
Act; 

(b) Engaged in the business of selling livestock in 
commerce on a commission basis; and 

(c) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission basis. 


3. Respondent Monte Downare is an individual whose mailing 
address is Box 36, Hartsel, Colorado 80449. 
4. Respondent Monte Downare was at all times material herein: 
(a) President of respondent Fowler; and 


(b) The owner, in combination with respondents Chris P. 
Downare and Cheri Downare of respondent Fowler. 


5. Respondent Chris P. Downare, is an individual whose mailing 
address is 2260 Highway 50 West, Fowler, Colorado 81039. 
6. Respondent Chris P. Downare was at all times material 
herein: 
(a) Vice-president of respondent Fowler; and 
(b) The owner, in combination with respondent 
Monte Downare and Cheri Downare, of respondent Fowler. 
a Respondent Cheri Downare is an individual whose mailing 
address is 2260 Highway 50 West, Fowler, Colorado 81039. 
8. Respondent Cheri Downare was at all times material herein: 
(a) Secretary/treasurer of respondent Fowler; and 


*9 CFR. § 201.42 (1992). 
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(b) The owner, in combination with respondents 
Monte Downare and Chris Downare, of respondent Fowler. 
9. Respondents Monte Downare, Chris Downare and 


Cheri Downare, acting in combination with one another, and at all times 
material herein, were responsible for the direction, management and control 
of respondent Fowler. 

10. Respondent Fowler and its officers, at the time, 
Monte Downare, Vaughn Downare, Derrick Yochum and Ella Mae Yochum, 
were Officially notified in a certified letter of notice received on April 28, 1990, 
of the results of an investigation performed on the week of April 11, 1990, 
which revealed that the custodial account was short in the amount of 
$12,772.93. (CX 3) The officers were informed that the shortage was the 
result of the market and market officers’ failure to reimburse the custodial 
account for purchases from consignment and market support and a failure to 
reimburse the custodial account within the seven-day-time period required for 
receivables due from livestock buyers. The requirements of the Act and 
Regulations were explained and the officers were told to take immediate steps 
to achieve compliance. (CX 3; Tr. 23-24) 

11. Respondent Fowler and its president, Monte Downare, were 
officially notified in a second certified letter of notice received on 
December 11, 1990, of the results of an investigation performed on 
November 29-30, 1990, which revealed a custodial account shortage in the 
amount of $9,266.12, as of September 28, 1990, due to the respondents’ failure 
to deposit within the required time an amount equal to all the remaining 
uncollected proceeds receivable. The letter indicates that the shortage was 
corrected by November 30, 1990, due to reimbursement to the custodial 
account by respondents. The requirements of the regulation were specified 
and respondent Monte Downare was informed that future shortages could 
subject the firm to formal action. (CX 4; Tr. 25-26) 

12. The events that triggered the third investigation of 
respondents’ custodial account were a complaint from the State of Colorado 
indicating that there was reason to believe that some livestock sellers were not 
being paid promptly by respondents; and the Department’s receipt of a 
standard custodial account report from respondents which indicated a 
$98,000.00 shortage. (CX 8; Tr. 30-32) On July 16, 1991, Amy Van Skiver, 
an auditor and Timothy Hansen, a supervisory marketing specialist of the 
Packers & Stockyards Administration, Denver Regional Office, went to 
respondents’ place of business in Fowler, Colorado and conducted an 
investigation of respondents’ custodial account. (Tr. 32-33) Ms. Van Skiver 
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was the primary investigator. (Tr. 32, 39, 59) Ms. Van Skiver reviewed 
everything that Mr. Hansen did during the course of the investigation. (Tr. 
32, 39, 59) She reviewed his schedules and the underlying documentation, and 
discussed these matters with him. 

13. Upon arrival at respondents’ place of business, 
Ms. Van Skiver and Mr. Hansen spoke with Shelly Carter, the bookkeeper, 
and respondent Cheri Downare (Tr. 32) to inform them of the purpose for 
the investigation and to request specific documents in order to review 
respondents’ custodial account. (Tr. 33) 

14. Ms. Van Skiver conducted a review of respondents’ records 
to determine if the custodial account was being properly maintained according 
to the Act and the Regulations. She reviewed canceled checks, bank 
statements, deposit slips, check registers, check stubs, purchase invoices and 
any other records regarding the custodial account that were provided. (Tr. 
33) 

15. Ms. Van Skiver analyzed respondents’ custodial account on 
three separate dates in accordance with normal procedure and prepared three 
schedules of her review of the custodial account for those dates. (Tr. 34, 46, 
54) The first schedule indicated that, as of May 31, 1991, there was a 
custodial account shortage in the amount of $105,896.07. Ms. Van Skiver 
attributed the shortage to respondents’ failure to timely reimburse the 
custodial account in compliance with the Regulations. (CX 5; Tr. 34) The 
second schedule indicated that, as of June 28, 1991, there was a custodial 
account shortage in the amount of $43,246.32. (CX 6) Ms. Van Skiver 
attributed that shortage to respondents’ failure to timely reimburse the 
custodial account for uncollected receivables in accordance with the 
Regulations. (Tr. 47) The third schedule indicated that as of July 16, 1991, 
there was a custodial account shortage in the amount of $39,429.34. (CX 7) 
Ms. Van Skiver attributed that shortage to respondents’ failure to reimburse 
the custodial account for uncollected proceeds from sale of livestock. (Tr. 56) 

16. The failure of respondents to maintain and use the custodial 
account in accordance with the Act and Regulations has endanger the 
consignors’ financial well-being and has had a potentially harmful effect on the 
livestock industry. (Tr. 78-81) 

17. At the conclusion of the investigation, Ms. Van Skiver 
discussed her findings with Shelly Carter, the bookkeeper who was present at 
the time. (Tr. 63) Respondent Cheri Downare, the secretary/treasurer, was 
not present at the market when the investigation was completed. 
Ms. Van Skiver contacted respondent Cheri Downare by telephone to set up 
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a meeting for an exit conference which is normal procedure. Ms. Downare 
informed Ms. Van Skiver that she preferred to have an exit conference over 
the telephone. Therefore, Ms. Van Skiver discussed the results of the 
investigation over the telephone with respondent Cheri Downare. (Tr. 64) 


Discussion 


The evidence demonstrates that on three separate dates there was a 
shortage in respondents’ custodial account due to respondents’ failure to 
reimburse the account for the uncollected proceeds from the sale of livestock 
or respondents’ failure to reimburse the account for purchases made by the 
corporation and its owners and officers. 

The custodial account is a trust account. It is a conduit for the 
proceeds from the sale of consignor’s livestock. The Regulations were 
enacted for the purpose of protecting the consignors of livestock by assuring 
that their sale proceeds would be adequately maintained by the market 
agency. Respondents effectively lessened the protection afforded by the 
Regulations to the consignors by failing to properly maintain their custodial 
accounts. 

Respondents admit that rather than comply with the regulatory 
requirements to deposit an amount equal to the proceeds of livestock sales 
into the custodial account and to reimburse the account for purchases made 
by the corporation and its owners and officers by the required dates, 
respondents adopted an alternative plan which they believed adequately 
protected shippers from the possibility of a shortage in the custodial account. 
Respondents contend that they "took care of the custodial account" by 
maintaining a line of credit, and signing a bank note which was tied to the 
account. (Tr. 82, 84-86) However, respondents did not make use of either 
their note or line of credit to balance the custodial account. (Tr. 110) Their 
alternative strategy did not maintain the account in proper balance nor did it 
excuse respondents from complying with the Regulations. The Judicial Officer 
has held that maintaining a line of credit is not a proper method of 
maintaining the custodial account unless it is utilized to actually make deposits 
to balance the account. As stated in Danny Cobb, et al., 48 Agric. Dec. 234, 
272 (P&S Dkt. No. 6587) (February 13, 1989): 


[T]his is a regulated industry, and participants therein are 
not allowed to use.their "subjective judgment" to determine 
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whether a custodial account is in proper balance, in 
derogation of the specific regulatory requirements devised by 
the Secretary uniformly to protect respondents’ customers -- 
and, by extension, the industry itself. . . . 


In their defense respondents also aver that no "insufficient funds" 
checks were written nor any consignor actually denied payment by 
respondents. These facts are irrelevant to the violations. The Regulations 
require not only that no insufficient funds checks be written, but that proceeds 
be deposited and reimbursements be made on a specific schedule. "[I]t is the 
Department’s duty to stop unlawful practices in their incipiency, prior to 
actual injury." Jd. 

Similarly unavailing is respondents’ contention that consignors were 
adequately protected against insufficient funds checks during the period from 
March 5, 1991 to July 2, 1991, because the custodial account contained 
proceeds from a distress sale which were frozen due to a dispute over their 
ownership. (Tr. 93-94) The analysis of respondents’ custodial account for 
May 31, 1991, shows two outstanding checks, numbers 5543 and 5544, had 
been written on March 30, 1991, representing these proceeds in the total 
amount of $116,528.91, although the checks had not been delivered. (CX 5 
at 16) The analysis of the custodial account as of June 28, 1991, shows that 
new checks, numbers 6959 and 6960, had been issued representing these 
proceeds on June 17, 1991. These checks were listed as outstanding on 
June 28, 1991. (CX 6 at 14) The analysis as of July 16, 1991, shows that one 
of the two checks, number 6960, remained outstanding in the amount of 
$40,000.00. Even if these checks had not been calculated as outstanding while 
the proceeds were frozen, this amount represented "proceeds due shippers" 
which were required to be held in trust for the eventual recipients and could 
not be used, as respondents suggest, to substitute for deposits of the proceeds 
from other sales. 

Finally, respondents contend in their defense that their employee was 
advised by Ms. Van Skiver on July 15, 1991, that a deposit of $6,834.59 would 
bring their account into proper balance. (Tr. 88) This assertion is in 
contradiction of the July 16, 1991, custodial account analysis showing a 
shortage of $39,429.34. (Tr. 104-106) The employee, Shelly Carter, was not 
present to testify about this allegation at hearing. Ms. Van Skiver explained 
in her testimony that any such statement by her would probably have been 
made on July 18, 1991, at the time of her exit conference with Carter. In the 
interim, between her last reconciliation of the custodial account as of July 16, 


FOWLER LIVESTOCK AUCTION, INC., et al 569 
52 Agric. Dec. 558 


1991, and the exit interview, respondents had received proceeds receivable 
which were not counted in the July 16th reconciliation. (Tr. 106) 
Ms. Van Skiver explained that the figure she gave to Carter reflected the 
amount needed, in addition to the amounts received since July 16, 1991, to 
balance the accounts as of the date of the exit interview. The fact that 
respondents may have then made a deposit in this amount does not alter the 
shortage which existed as of July 16, 1991. 


Conclusion 


Complainant has carried its burden of proving by a preponderance of 
the evidence that respondents violated the Act at sections 307 and 312(a) and 
failed to maintain the custodial account in accordance with the requirements 
of the Regulations, 9 C.F.R. § 201.42. It has been consistently held by the 
Judicial Officer and sustained by the courts that such a violation of the 
Regulations is also an unfair and deceptive trade practice in violation of 
sections 301 and 312(a) of the Act, 7 U.S.C. §§ 208, 213(a). Blackfoot 
Livestock Commission Co., 45 Agric. Dec. 590, 604-605 (P&S Dkt. No. 6107) 
(March 7, 1986), aff'd, 810 F.2d 916 (9th Cir. 1987); Arab Stock Yard, 37 
Agric. Dec. 293 (P&S Dkt. No. 5172) (March 24, 1978), aff'd mem., 583 F.2d 
39 (Sth Cir. 1978); Danny Cobb, et al., 48 Agric. Dec. at 253 (P&S Dkt. No. 
6587) (February 13, 1989). 


Sanctions 


The Act, provides’ that the Secretary may suspend the registration 
of any market agency found in violation of any provision of the Act. The Act 
also provides® for issuance of an order requiring a violator to cease and desist 
from continuation of violations and for the imposition of civil penalties. The 
Acting Administrator’s recommended sanction in this case is suspension from 
registration under the Act for a period of twenty-one days and an order 
directing respondents to cease and desist from failing to maintain their 
custodial account as required and from using custodial funds for their own 
purpose or any improper purpose. Inasmuch as the record does not 


77 U.S.CA. § 204 (West 1980 and Supp. 1992). 
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demonstrate respondents’ misuse of custodial funds, the latter prohibition is 
not included in the cease and desist order which is entered. 

Under the Administrative Procedure Act, a suspension order cannot 
be issued unless the violations were willful or a prior warning letter was sent. 
The Administrative Procedure Act states:° 


Except in cases of willfulness . . . the withdrawal, suspension 
... Of a license is lawful only if, before the institution of 
agency proceedings therefor, the licensee has been given -- 


(1) notice ... of the facts or 
conduct which may warrant the action; and 


(2) opportunity to 
demonstrate or achieve compliance with all 
lawful requirements. 


Imposition of a period of suspension is appropriate in this case as the 
violations were intentional and willful. In addition two prior letters of warning 
were issued by which respondents admit that they were informed of the 
regulatory requirements. The letters were followed by a period of time in 
which to achieve compliance. The sanction is not too severe in view of the 
two warnings received by respondents. Nor do I find any evidence of a 
mitigating circumstance in the fact alleged by respondents, that their business 
reputation was damaged by inaccurate newspaper reports based upon an 
enthusiastically issued Department press release concerning the complaint 
filed in this proceeding. (Tr. 99-101) 

Respondents Monte, Chris and Cheri Downare admit in their answer 
and through the testimony of Chris Downare, that at the time of the violations 
they owned the corporate respondent and were responsible for its daily 
management, direction and control. (Answer, No. 1; Tr. 12-15, 27-30) 
Registration information maintained in the Packers and Stockyards 
Administration’s data base and respondent Fowler’s application for 
registration confirm that respondents Monte, Chris and Cheri Downare were 
the corporate owners and officers. (CX 1) The Articles of Incorporation for 


°5 U.S.C.A. § 558(c) (West 1977 and Supp. 1992). 
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respondent Fowler also list the three individual respondents as corporate 
directors and name Monte Downare as corporate agent. (CX 2) The 
corporation was therefore the alter ego of the individual respondents. 

Departmental precedent provides that the corporate veil will be 
pierced where appropriate, in order to avoid circumvention of a statutory 
purpose. Bruhn’s Freezer Meats v. United States Department of Agr., 438 F.2d 
1332, 1343 (8th Cir. 1971); Sebastopol Meat Company v. Secretary of 
Agriculture, 440 F.2d 983, 986 (9th Cir. 1971); Western States Cattle Company, 
et al., 47 Agric. Dec. 992 (P&S Dkt. No. 6592) (June 23, 1988). Sanctions 
must be applied to the individuals responsible for the management, direction 
and control of corporate respondents which are their alter egos, in order to 
prevent circumvention of the law by individual respondents, who could 
otherwise resume operation under another corporate shield or in their 
individual capacities. 

Accordingly the following order is entered. 


Order 


1. Respondents Fowler Livestock Auction, Inc., Monte 
Downare, Chris P. Downare, and Cheri Downare, their agents and employees, 
directly and indirectly or through any corporate device shall cease and desist 
from: 

(a) Failing to deposit in their "Custodial Account for 
Shippers’ Proceeds" within the time prescribed by section 201.42 of the 
Regulations, 9 C.F.R. § 201.42(c), an amount equal to the proceeds receivable 
from the sale of consigned livestock; 

(b) Failing to reimburse their "Custodial Account for 
Shippers’ Proceeds" for owners’ and officers’ purchases within the time 
prescribed by section 201.42 of the Regulations, 9 C.F.R. § 201.42(c); and 

(c) Failing to otherwise maintain their "Custodial 
Account for Shippers’ Proceeds" in conformity with the provisions of section 
201.42 of the Regulations, 9 C.F.R. § 201.42. 

2: Respondent Fowler Livestock Auction, Inc., is suspended as 
a registrant under the Act for a period of twenty-one days and thereafter until 
the custodial account shortage is eliminated. When the respondent 
demonstrates that the deficiency in its custodial account has been eliminated, 
a supplemental order will be issued terminating the suspension after the 
expiration of the twenty-one day period of suspension. 

3. Respondents Monte Downare, Chris P. Downare, and 
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Cheri Downare are each suspended for a period of twenty-one days. 
Pursuant to the Rules of Practice governing proceedings under the 
Act, this Decision and Order shall take effect without further procedure thirty- 
five (35) days after service upon the parties unless appealed to the Judicial 
Officer by a party to the proceeding within thirty (30) days after service, as i 
provided in section 1.142 and 1.145 of the Rules of Practice, 7 C.F.R. § 1.142 ] 
and 1.145 (1992). . 
This order shall take effect on the eleventh (11th) day after this ? 
decision becomes final. 
Copies of this Decision and Order shall be served upon the 
respondents and complaint counsel. 
[This Decision and Order became final April 13, 1993.-Editor] 
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MISCELLANEOUS ORDER 


In re: ASTIN HALAL, INC. 
P&S Docket No. D-91-36. 
Order Dismissing Complaint filed February 10, 1993. 


Ben Bruner, for Complainant. 
Respondent, Pro se. 
Order issued by Paul Kane, Administrative Law Judge. 


Counsel’s motion to dismiss the complaint, as filed January 6, 1993, 
is unopposed. 

Accordingly, the complaint herein is dismissed without prejudice. See 
All-Airtransport, Inc., 50 Agric. Dec. 412 (A.Q. Dkt. No. 98-75) (January 11, 
1991) (Remand Order). 
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DEFAULT DECISIONS 


In re: J.C. KNIGHT. 
P&S Docket No. D-92-75. 
Decision and Order filed November 20, 1992. 


Failure to file an answer - Engaging in business subject to the Act without registering with the 
Secretary - Registration prohibition - Cease and desist order - Failure to pay for livestock when 
due - Failure to pay full price for livestock. 


Janet Heins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein 
referred to as the Act, instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent wilfully violated the Act and the 
regulations promulgated thereunder (9 C.F.R. § 201.1 et seq.). 
Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 
et seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 
Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted and set 
forth herein as findings of fact. 
This decision and order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


: (a) J. C. Knight (hereinafter “respondent") is an individual 
whose mailing address is P. O. Box 227, Georgetown, Mississippi 30978. 
(b) The respondent is and at all times material herein was: 
1, Engaged in the business of buying and selling 
livestock in commerce for his own account. 
2. Not registered with the Secretary of Agriculture 
in any capacity. 

2. (a) In the livestock transactions set forth in paragraph II(a) 
of the complaint, the respondent purchased livestock and failed to pay, when 
due, for livestock purchases. 

(b) As of January 13, 1992, the sum of $63,098.57 of the 
invoices referred to in paragraph II(a) of the complaint remains unpaid by the 
respondent. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, the 
respondent has wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. 
§§ 213(a), 228b). 


Order 


The respondent, his agents and employees, directly or indirectly, 
individually or through any corporate or other device, in connection with his 
activities subject to the Act, shall cease and desist from: 

1, Failing to pay, when due, for livestock purchased; and 

2. Failing to pay the full purchase price of livestock. 

Respondent shall not be registered as a dealer or market agency for 
a period of five (5) years, and pursuant to section 303 of the Act (7 U.S.C. § 
203), respondent is prohibited from operating subject to the Act until he is 
properly registered and bonded, provided, however, that if the respondent 
demonstrates that all outstanding livestock obligations have been paid in full, 
a supplemental order shall be issued permitting respondent’s registration after 
the expiration of a 150-day period; and provided further, that at any time after 
a period of 150 days of this prohibition has expired, this order may be 
modified to allow the salaried employment of the respondent by another 
registrant or packer upon demonstration by the respondent of circumstances 
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warranting such modification. 

This decision shall become final and effective without further 
proceedings 35 days after the date of service upon the respondents, unless it 
is appealed to the Judicial Officer by a party to the proceeding within 30 days 
pursuant to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 11, 1993.-Editor] 


In re: PAGEWOOD MEAT PACKING COMPANY. 
P&S Docket No. D-92-53. 
Decision and Order filed December 11, 1992. 


Failure to file an answer - Failure to pay in full when due - NSF checks - Cease and desist 
order. 


Janet Heins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein 
referred to as the Act, instituted by a Complaint and Notice of Hearing filed 
by the Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent willfully violated the 
Act. 

Copies of the Complain and Notice of Hearing and the Rules of 
Practice (7 C.F.R. § 1.130 et seq.) governing proceedings under the Act were 
served upon respondent by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all the 
material allegations contained in the Complaint and Notice of Hearing. 

Respondent has failed to file an answer within the time prescribed in ‘ 
the Rules of Practice, and the material facts alleged in the Complaint and 
Notice of Hearing, which are admitted by respondent’s failure to file an 
answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 
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of the Rules of Practice (7 C.F.R. § 1.139). 
Findings of Fact 


1, (a) Respondent Pagewood Meat Packing Company 
(hereinafter "respondent"), is a corporation organized and existing under the 
laws of the State of Pennsylvania, whose business address is 9380 Peach Street, 
Waterford, Pennsylvania 16441. 

(b) The respondent is, and at all times material herein 
was: 

(1) Engaged in the business of buying livestock 
in commerce for purposes of slaughter and of manufacturing or preparing 
meat or meat food products for sale or shipment in commerce; and 

(2) A packer within the meaning of the subject 
to the provisions of the Act. 

2. (a) The respondent, on or about the dates and in the 
transactions set forth in paragraph II(a) of the Complaint and Notice of 
Hearing, issued checks in payment for livestock purchases which were 
returned unpaid by the bank upon which they were drawn because the 
respondent did not have and maintain sufficient funds on deposit and available 
in the accounts upon which such checks were drawn to pay such checks when 
presented; 

(b) On or about the dates and in the transactions set 
forth in paragraph II(a) of the Complaint and Notice of Hearing, the 
respondent purchased livestock and failed to pay, when due, the full purchase 
price of such livestock. 


Conclusions 


By reason of the facts found in Finding of Fact herein, the respondent 
has willfully violated sections 202(a) ad 409 of the Act (7 U.S.C. §§ 192(a), 
228b). 


Order 


Respondent, Pagewood Meat Packing Company, its agents and 
employees, directly or through any corporate or other device, shall cease and 
desist from: 

1. Issuing checks in payment for livestock purchased without 
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having and maintaining sufficient funds on deposit and available in the account 
upon which checks are drawn to pay these checks when presented; and 
2 Failing to pay, when due, for livestock purchased. 
Respondent is assessed a civil penalty in the amount of $4,000.00. 
This decision shall become final and effective without further 
proceedings 35 days after the date of service upon the respondents, unless it 
is appealed to the Judicial Officer by a party to the proceeding within 30 days 
pursuant to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 
Copies hereof shall be served upon the parties. 
[This Decision and Order became final January 27, 1993.-Editor] 


In re: JOHNNY HICKS. 
P&S Docket No. D-92-58. 
Decision and Order filed January 22, 1993. 


Failure to file an answer - Market agency - Engaging in business subject to the Act without 
maintaining adequate bond - Cease and desist order - Civil penalty - Registration suspension. 


Ben E. Bruner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein 
referred to as the Act, instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent wilfully violated the Act and the 
regulations promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 
et seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, which 
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are admitted by respondent’s failure to file an answer, are adopted and set 
forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Johnny Hicks, hereinafter referred to as the respondent, 
is an individual doing business as Homer Livestock Sales. Respondent’s 
business mailing address is c/o Route 1, Box 162, Magnolia, Arkansas 71753. 

(b) Respondent is, and at all times material herein was: 

(1) Engaged in the business of conducting and 
operating the Homer Livestock Sales stockyard, a posted stockyard under the 
Packers and Stockyards Act, hereinafter referred to as the stockyard; 

(2) Engaged in the business of selling livestock in 
commerce on a commission basis at the stockyard; and 

(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce on a commission basis. 

2 Respondent was notified by the Packers and Stockyards 
Administration that the $10,000.00 trust fund agreement he maintained to 
secure the performance of his livestock obligations under the Act was 
inadequate and that it was necessary to increase his bond to $35,000.00 before 
continuing his livestock operations subject to the Act. Notwithstanding such 
notice, respondent has continued to engage in the business of a market agency 
without maintaining an adequate bond or its equivalent. 


Conclusions 


By reason of the facts found in Findings of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 


Order 


Respondent Johnny Hicks, directly or through any corporate or other 
device, shall cease and desist from engaging in business in any capacity for 
which bonding is required under the Packers and Stockyards Act, as amended 
and supplemented, and the regulations, without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the regulations. 
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Respondent is suspended as a registrant under the Act until adequate 
bond is obtained. When respondent demonstrates that he has obtained 
adequate bond, a supplemental order will be issued in this proceeding 
terminating this suspension. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), 
respondent is assessed a civil penalty in the amount of One Thousand Two 
Hundred Fifty Dollars ($1,250.00). 

This decision shall become final and effective without further 
proceedings 35 days after the date of service upon the respondents, unless it 
is appealed to the Judicial Officer by a party to the proceeding within 30 days 
pursuant to section. 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final March 9, 1993.-Editor] 


In re: TIMMONS CARPENTER, DEL NORTE, COLORADO, PREFERRED 
TRADING, FINANCE and DEVELOPMENT CO., INC., d/b/a PREFERRED 
TRADING, PREFERRED TRADING, INC., and PREFERRED FINANCE 
and DEVELOPMENT CO., INC., OXNARD, CALIFORNIA. 

P&S Docket No. D-93-5. 

Decision and Order filed April 7, 1993. 


Failure to file an answer - Packer - Providing false and misleading credit references and 
information to induce vendors to sell their products - Refusal to pay on basis of fraudulent 
condition and quality disputes - Stopping payment on checks issued in payment for meat 
products - NSF checks - Failure to pay - Cease and desist order - Civil penalty. 


Kimberly Hart, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein 
referred to as the Act, instituted by a Complaint and Notice of Hearing filed 
by the Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondents wilfully violated the 
Act. 
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Copies of the Complaint and Notice of Hearing and the Rules of 
Practice (7 C.F.R. § 1.130 et seq.) governing proceedings under the Act were 
served upon respondents by regular mail after numerous attempts to serve 
respondents by certified mail and personal service were unsuccessful. 
Respondents were informed in a letter of service that an answer should be 
filed pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in the 
Complaint and Notice of Hearing. 

Respondents have failed to file an answer within the time prescribed 
in the Rules of Practice, and the material facts alleged in the Complaint and 
Notice of Hearing, which are admitted by respondents’ failure to file an 
answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


$. (a) Preferred Trading, Finance and Development Co., 
Inc., d/b/a Preferred Trading, Preferred Trading, Inc., and Preferred Finance 
and Development Co., Inc., hereinafter referred to as respondent Preferred 
Trading, is a corporation organized and existing under the laws of the State 
of California, whose business mailing address is 300 Esplanade Drive, Suite 
750, Oxnard, California 93030. 
(b) Respondent Preferred Trading is, and at all times 
material herein was: 
(1) Engaged in the business of buying meat products 
as a wholesale meat broker, dealer or distributor in commerce; and 
(2) A packer within the meaning of and subject to 
the provisions of the Act. 
(c) Timmons Carpenter, hereinafter referred to as 
respondent Carpenter, is an individual whose business mailing address is 630 
Grand Avenue, Del Norte, Colorado 81132. 
(d) Respondent Carpenter is, and at all times material 
herein, was: 
(1) A Director of respondent Preferred Trading; 
and 
(2) Responsible for the direction, management and 
control of respondent Preferred Trading. 
(e) Respondent Carpenter is a packer within the 
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meaning of and subject to the provisions of the Act. 

2. (a) Respondent Preferred Trading, under the direction, 
management and control of respondent Carpenter, in connection with its 
operations subject to the Act, provided false and misleading credit references 
and other information to induce meat vendors to sell their products in good 
faith. Having purchased the meat from the sellers, respondent Preferred 
Trading would then refuse to pay the full purchase price of the meat on the 
basis of fraudulent condition and quality disputes. 

(b) Respondent Preferred Trading, under the direction, 
management and control of respondent Carpenter, in connection with its 
operations subject to the Act, on or about the dates set forth in paragraph 
II(b) of the Complaint and Notice of Hearing, purchased meat products and 
in purported payment issued checks and later stopped payment on those 
checks as a means of furthering its fraudulent scheme as discussed above in 
paragraph (a). 

(c) Respondent Preferred Trading, under the direction, 
management and control of respondent Carpenter, in connection with its 
operations subject to the Act, on or about the dates and in the transactions 
set forth in paragraph II(c) of the Complaint and Notice of Hearing, 
purchased meat products and in purported payment issued checks which were 
returned unpaid by the bank upon which they were drawn because respondent 
Preferred Trading did not have and maintain sufficient funds available in the 
account upon which such checks were drawn to pay such checks. 

(d) Respondent Preferred Trading, under the direction, 
management and control of respondent Carpenter, in connection with its 
operations subject to the Act, on or about the dates and in the transactions 
set forth in paragraph III(d) of the Complaint and Notice of Hearing, 
purchased meat products and failed to pay, and failed to pay, when due, the 
full purchase price of such meat products. 

(e) As of October 30, 1992, there remained an unpaid 
total in the amount of $63,263.65. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondents 
Carpenter and Preferred Trading have willfully violated section 202(a) of the 
Act (7 U.S.C. §§192(a)). 
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Order 


Respondent Preferred Trading, Finance and Development Co., Inc., 
d/b/a Preferred Trading, Preferred Trading, Inc. and Preferred Finance and 
Development Co., Inc., its officers, directors, agents and employees, and 
respondent Timmons Carpenter, his agents and employees, directly or through 
any corporate or other device, in connection with their activities subject to the 
Packers and Stockyards Act, shall cease and desist from: 

1. Providing false and misleading credit references and other 
information to induce meat vendors to sell their products in good faith as well 
as refusing to pay the full purchase price of the meat, once purchased, on the 
basis of fraudulent condition and quality disputes; 

2: Issuing checks in payment for meat purchases and then 
stopping payment on those checks with the purpose of refusing to pay the full 
purchase price for the meat purchases; 

3. Issuing checks in payment for meat purchases without having 
and maintaining sufficient funds on deposit and available in the account upon 
which such checks were drawn to pay such checks when presented; 

4. Failing to pay the full purchase price of meat products; and 

5. Failing to pay, when due, the full purchase price of meat 
products. 

In accordance with section 203(b) of the Act 
(7 U.S.C. §193(b)), respondent Timmons Carpenter is hereby assessed a civil 
penalty in the amount of Fifty Thousand Dollars ($50,000.00). 

This decision shall become final and effective without further 
proceedings 35 days after the date of service upon the respondents, unless it 
is appealed to the Judicial Officer by a party to the proceeding within 30 days 
pursuant to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order as to Preferred Trading, Finance and 
Development Co., Inc., et al. became final May 24, 1993 and as to Timmons 
Carpenter became final May 25, 1993.-Editor] 
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In re: SONNY BARTHOLD, d/b/a BARTHOLD CATTLE COMPANY. 
P&S Docket No. D-93-16. 
Decision and Order filed March 17, 1993. 


Failure to file an answer - Engaging in the business of a market agency without maintaining 
adequate bond - Cease and desist order - Civil penalty. 


Ben Bruner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein 
referred to as the Act, instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent wilfully violated the Act and the 
regulations promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 
et seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted and set 
forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


A. (a) Sonny Barthold, d/b/a Barthold Cattle Company, 
hereinafter referred to as the respondent, is an individual whose business 
mailing address is P. O. Box 1565, Gainesville, Texas 76240. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying livestock in 
commerce on a commission basis; and 
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(2) Registered with the Secretary of Agriculture as 
a market agency to buy livestock in commerce on a commission basis. 

2. Respondent was notified by certified mail received July 14, 1992, 
that the $10,000.00 surety bond he maintained to secure the performance of 
his livestock obligations under the Act was inadequate and that it was 
necessary to increase such surety bond to $60,000.00 before continuing his 
livestock operations subject to the Act. Notwithstanding such notice, 
respondent has continued to engage in the business of a market agency 
without maintaining an adequate bond or its equivalent. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 


Order 


_ Respondent Sonny Barthold, his agents and employees, directly or 
indirectly through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease and desist 
from engaging in business in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, and the 
regulations, without filing and maintaining an adequate bond or its equivalent, 
as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such time 
as he complies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in full compliance with 
such bonding requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is hereby assessed a civil penalty in the amount of Two Thousand 
Five Hundred Doliars ($2,500.00). 

This decision shall become final and effective without further 
proceedings 35 days after the date of service upon the respondents, unless it 
is appealed to the Judicial Officer by a party to the proceeding within 30 days 
pursuant to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final May 27, 1993.-Editor 
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In re: FRED M. McCREADY and DOTTY J. McCREADY d/b/a 
McCREADY’S VALLEY PACKING: 

P&S Docket No. D-92-50. 

Decision and Order filed April 21, 1993. 


Failure to file an answer - Engaging in business as a packer subject to the Act without 
maintaining adequate bond - NSF checks - Failure to pay - Cease and desist order - Civil 
penalty. 


John Vos, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein 
referred to as the Act, instituted by a Complaint and Notice of Hearing filed 
by the Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondents wilfully violated the 
Act and the regulations promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the Complaint and Notice of Hearing and the Rules of 
Practice (7 C.F.R. § 1.130 et seq.) governing proceedings under the Act were 
served upon respondents by certified mail. Respondents were informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all the 
material allegations contained in the Complaint and Notice of Hearing. 

Respondents have failed to file an answer within the time prescribed 
in the Rules of Practice, and the material facts alleged in the Complaint and 
Notice of Hearing, which are admitted by respondents’ failure to file an 
answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1, (a) Fred M. McCready and Dotty J. McCready, d/b/a 
McCready’s Valley Packing, are individuals whose mailing address is RD. No. 
1 Box 146, Hollidaysburg, Pennsylvania 16648, and whose business address 
is RD. No. 1 Box 253, Imler, Pennsylvania 16655. 
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(b) The respondents are and at all times material herein 
were: 

(1) Engaged in the business of buying livestock in 
commerce for purposes of slaughter; and 

(2) A packer within the meaning and subject to the 
provisions of the Act. 

2. The respondents were notified by certified mail received October 
8, 1991, that a $10,000.00 surety bond was necessary to secure the 
performance of their livestock obligations under the Act, and that it was 
necessary to obtain and maintain adequate bond coverage before continuing 
their livestock operations subject to the Act. Notwithstanding such notice, 
respondents have continued to engage in the business as a packer without 
maintaining an adequate bond or its equivalent. 

a (a) The respondents, on or about the dates and in the 
transactions set forth in paragraph III(a) of the Complaint and Notice of 
Hearing, issued checks in payment for livestock purchases which were 
returned unpaid by the bank upon which they were drawn because 
respondents did not have and maintain sufficient funds on deposit and 
available in the accounts upon which such checks were drawn to pay such 
checks when presented. 

(b) On or about the dates and in the transactions set 
forth in paragraph III(a) and (b) of the Complaint and Notice of Hearing, the 
respondents purchased livestock and failed to pay, when due, the full purchase 
price of such livestock. 

(c) As of February 5, 1992, $8,737.36 of the $10,291.33 
referred to in subparagraph (b) above remains unpaid. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondents, 
Fred M. McCready and Dotty J. McCready have willfully violated sections 
202(a) of the Act (7 U.S.C. § 192(a)), and sections 201.29 and 201.30 of the 
regulations (9 C.F.R. § 201.29, 201.30). 

By reason of the facts found in Finding of Fact 3 herein, respondents, 
Fred M. McCready and Dotty J. McCready have willfully violated sections 
202(a) and 409 of the Act (7 U.S.C. §§ 192(a), 228b). 
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Order 


Respondent Fred M. McCready and Dotty J. McCready, their agents, 
employees, successors and assigns, directly or through any corporate or other 
device, in connection with their operations as a packer subject to the Act, shall 
cease and desist from: 

1, Engaging in business in any capacity for which bonding is 
required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining an adequate 
bond or its equivalent; 

2. Issuing checks in payment for livestock purchases without 
having and maintaining sufficient funds on deposit and available in the account 
upon which such checks are drawn to pay such checks when presented; 

3: Failing to pay, when due, for livestock purchases; and 

4, Failing to pay for livestock purchases. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), 
respondents are jointly and severally assessed a civil penalty in the amount of 
six thousand dollars ($6,000.00). 

This decision shall become final and effective without further 
proceedings 35 days after the date of service upon the respondents, unless it 
is appealed to the Judicial Officer by a party to the proceeding within 30 days 
pursuant to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final May 28, 1993.-Editor] 
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Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein 
referred to as the Act, instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent wilfully violated the Act and the 
regulations promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 
et seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted and set 
forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


a (a) Respondent Michael C. Knedlik, hereinafter referred 
to as respondent, is an individual whose business mailing address is 1814 I 
Street, Belleville, Kansas 66935. 

(b) Respondent is, and at all times material herein, was: 
(1) Engaged in the business of buying and selling 
livestock in commerce for his own account or the accounts of others, and 
buying livestock in commerce on a commission basis; and 
(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce and as a market agency to buy 
livestock in commerce on a commission basis. 

y (a) As of February 10, 1992, respondent’s current liabilities 
exceeded his current assets. As of that date, the respondent had current 
liabilities of $89,760.00 and current assets totalling $76,340.00, resulting in an 
excess of current liabilities over current assets of $13,420.00. 

(b) The respondent’s current liabilities presently exceed his 
current assets. 
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3. (a) Respondent, through his activities subject to the Act, on 
or about the dates and in the transactions set forth in paragraph III(a) of the 
complaint, purchased livestock and, in purported payment, issued checks which 
were returned unpaid by the bank upon which they were drawn because the 
respondent did not have sufficient funds on deposit and available in the 
account upon which such checks were drawn to pay such checks when 
presented. 

(b) Respondent, through his activities subject to the Act, on 
or about the dates and in the transactions set forth in paragraphs III(a) and 
(b) of the complaint, purchased livestock and failed to pay, when due, the full 
purchase price of such livestock. 

(c) As of September 8, 1992, the sum of $12,568.11 of the 
invoices referred to in paragraph III of the complaint remained unpaid by the 
respondent. 

4. Respondent failed to keep and maintain accounts, records, and 
memoranda which fully and accurately disclosed the true nature of his 
operations subject to the Act, in that respondent failed to keep and maintain 
a record of all livestock purchases and sales, copies of all invoices and 
accounts of sale, records of cash receipts and disbursements, and monthly 
bank reconciliations. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. § 
204). 

By reason of the facts found in Finding of Fact 3 herein, respondent 
has wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 213(a), 
228b). 


Order 


Respondent Michael C. Knedlik, his agents and employees, directly 
or indirectly through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease and desist 
from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the bank account upon 
which they are drawn to pay such checks when presented; 
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2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay the full purchase price of livestock. 

The respondent shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose the true nature of all 
transactions involved in his business subject to the Packers and Stockyards 
Act, including, but not limited to: 

(a) a record of all livestock purchases and sales; 

(b) a copy of all invoices and accounts of sale; 

(c) a record of all cash receipts and disbursements; and 

(d) records of all monthly bank reconciliations. 

The respondent is suspended as a registrant under the Act for a 
period of five (5) years and thereafter until he demonstrates that his current 
liabilities do not exceed his current assets. At any time after 120 days of this 
suspension have been served, this order may be modified upon application to 
the Packers and Stockyards Administration and upon demonstration of 
circumstances warranting such modification to allow for the salaried 
employment of the respondent. Upon application to the Packers and 
Stockyards Administration, the suspension may be terminated after 120 days 
of the suspension have been served, provided that restitution is made to all 
unpaid sellers of livestock and respondent demonstrates that his current 
liabilities do not exceed his current assets. 

This decision shall become final and effective without further 
proceedings 35 days after the date of service upon the respondents, unless it 
is appealed to the Judicial Officer by a party to the proceeding within 30 days 
pursuant to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final June 1, 1993.-Editor] 
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Donald W. Hallmark and Donald R. Hallmark d/b/a Hallmark Meat Packing 
Company. P&S Docket No. D-92-63. 7/17/92. 


Amarillo Livestock Auction, Inc. P&S Docket No. D-92-65. 1/6/93. 


Sechler’s Poultry, Inc., Scott I. Sechler and Richard A. Sechler. P&S Docket 
No. D-92-90. 1/7/93. 


Mark Hohenberger. P&S Docket No. D-90-83. 1/11/93. 
Carol Murine. P&S Docket No. D-91-45. 1/11/93. 


Gobbler’s Retreat, Inc. and Ralph R. Heine. P&S Docket No. D-92-67. 
1/13/93. 


Karler Packing Company, Inc., Jesse Karler and Henry Karler. P&S Docket 
No. D-92-28. 1/14/93. 


James Ronald Titsworth, d/b/a Titsworth Livestock and d/b/a Paducah 
Livestock Auction. P&S Docket No. D-92-66. 1/22/93. 


Ralph B. Shaw. P&S Docket No. D-92-81. 1/26/93. 


Harman Enterprises, Inc., T/A Cavalier Export Company, and David M. 
Harman. P&S Docket No. D-93-10. 1/28/93. 


Donald Drake. P&S Docket No. D-93-9. 1/29/93. 
Hayden Rabon. P&S Docket No. D-91-33. 2/2/93. 


Justen McCoy. P&S Docket No. D-92-39. 2/2/93. 


Kay Larimer and Ada Cattle Co., Inc. P&S Docket No. D-92-40, 2/2/93. 
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Double R Beef Company, Inc. and Robert L. Runtz. P&S Docket No. 
D-93-18. 2/12/93. 


Shofar Kosher Foods, Inc. and Leonard Posnock. P&S Docket No. D-92-42. 
2/16/93. 


MCS1 Corporation, t/a Wilson Beef Company, and Morton Snyder. P&S 
Docket No. D-92-62. 2/22/93. 


Anthony Leone, d/b/a Anthony Leone & Sons Livestock. P&S Docket No. 
D-93-12. 3/5/93. 


J & N Vorchheimer, Inc. and Norman Vorchheimer. P&S Docket No. 
D-93-27. 3/17/93. 


Eli Shada d/b/a Eli’s Stocker & Feeder Account and Charles Shada. P&S 
Docket No. D-92-44. 3/22/93. 


Blevins Glen Bundick. P&S Docket No. D-93-17. 3/24/93. 
Chuck Stapleton. P&S Docket No. D-92-31. 3/29/93. 
W. David Smith. P&S Docket No. D-93-32. 4/8/93. 


Stein-Henry Company, Inc., Ronald Trichon, and Charles Patrick O’Brien. 
P&S Docket No. D-93-40. 4/13/93. 


High Country Meats, Inc., Welles P. Cannon, and Richard A. Coonrod. P&S 
Docket No. D-90-74. 4/16/93. 


Herbert P. (Buddy) Head. P&S Docket No. D-93-31. 4/20/93. 


Lynch Agri-Service, Inc. and Rodney Lynch. P&S Docket No. D-91-33. 
4/21/93. 


Lynn Bint d/b/a Brazos River Cattle Co. and C. R. Elliott a/k/a Casey 
Elliott. P&S Docket No. D-92-34. 4/21/93. 


Nalon Taylor. P&S Docket No. D-92-93. 4/23/93. 
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Al Prince Halal Meat Distributors, Inc. P&S Docket No. D-93-29. 4/26/93. 
Lloyd S. Turner and Douglas R. Turner. P&S Docket No. D-92-12. 4/29/93. 
Escambia County Cooperative, Inc. P&S Docket No. D-93-15. 5/3/93. 
Gary Seals. P&S Docket No. D-93-33. 5/12/93. 


Po Bar Livestock, Inc. and Haynie Cochran. P&S Docket No. D-93-14. 
5/12/93. 


John E. Ralston. P&S Docket No. D-93-36. 5/12/93. 


Corby Hennessey and Patrick M. "Mick" Hennessey, d/b/a Copa Cattle 
Company. P&S Docket No. D-92-71. 5/17/93. 


Kyle V. Cheney, Hugh T. Hennessey, Samuel Coy Cowart and Helen L. 
Cowart. P&S Docket No. D-92-60. 5/19/93. 


E.N.A. Meat Packing Corp. and Ali Kucukkarca. P&S Docket No. D-92-77. 
5/21/93. 


Tony Jennings. P&S Docket No. D-93-13. 5/24/93. 


Robert Becker d/b/a Becker’s Livestock Buying. P&S Docket No. D-92-41. 
5/26/93. 


Harold Harper d/b/a Harper Livestock Company. P&S Docket No. D-93-45. 
5/28/93. 


Wheeler Brothers Livestock Market, Inc., Billy R. Wheeler and Juanita 
Wheeler. P&S Docket No. D-93-24. 6/10/93. 


Robert W. Weikert d/b/a Weikert’s Livestock. P&S Docket No. D-92-82. 
6/16/93. 


Coffeyville Stockyards, Inc. and James F. Miller. P&S Docket No. D-92-95. 
6/30/93. 
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Joseph D. Connery d/b/a Livingston Stock Yard and E. J. Connery. P&S 
Docket No. D-93-52. 6/30/93. 
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